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Whether to Wed? Interesting State Estate Tax Issues
for Gay Couples
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n increasing number of gay and lesbian clients
and prospective clients seek advice from our
firm about whether, from a tax and/or legal
perspective, it makes sense for them to get married.
We all understand that there are many other reasons
to consider this important institution. Leaving aside,
however, the important societal, religious, family
and relationship issues (among others), we often
help same sex couples (both in Massachusetts, the
first state to fully recognize same sex marriage,2 and
outside Massachusetts) consider whether there are
important legal and/or tax advantages available to
them from this newly available right.
This article will consider some of these factors—
listing both “pros” and “cons”—and then dive deep
into one issue, unlimited marital deduction for state
estate tax purposes, which is an area still very much
in flux. Certain states that recognize same sex marriage
tax that
riage also have a state estate
est
h could apply
pp y to
estates
est t s at [what used
use to
o be] a “lower”
“low
w r” level
leve than
than the
Federall level.3 Other states that
h d
do not provide
d same
sex marriage rights to its residents may nevertheless recognize such marriages lawfully performed
in other jurisdictions and provide the same benefits
at death to a surviving spouse of a same sex couple
as it would provide to the spouse of a heterosexual
couple, notably, the unlimited marital deduction. In
either case, having the ability to have an unlimited
marital deduction at least for state estate tax purposes
can make a meaningful difference for the surviving (same-sex) spouse. Of course, until Federal law
changes in this area—there is no unlimited marital
deduction for Federal estate tax purposes for a same
sex surviving spouse.4
There are, of course, many benefits stemming from
the recognition of same sex marriage. Yet, as with
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many good things, if it seems too good to be true, it often is. The final wrinkle, which these authors believe
is very much still evolving from a legal perspective, is
whether the unlimited marital deduction is (or should
be) available in those states that recognize same sex
marriage even if they do not allow a separate QTIP
election in their state estate tax filing process.
By way of illustration, we discuss below in some
detail three jurisdictions that have de-coupled from
the federal estate tax and now have a separate state
estate tax and also recognize some form of same sex
marriage. We then analyze the question of whether
an unlimited marital deduction is currently available
to the surviving (same sex) spouse for state estate
tax filing purposes based on current law and regulation. The three jurisdictions are: 1) Massachusetts, 2)
Washington, DC and 3) New York. The short answer
today is: 1) Yes (Mass.), 2) No (or not yet) (DC) and
3) Maybe (or who knows) (NY). Read on.
But, first, let’s consider the “Whether to Wed”
question.
Again, there are many important (often more important) reasons to consider marriage beyond those that
relate to taxes. We do not pretend here to consider those
aspects of marriage. (Nor do we mean, in any way, to be
disrespectful
of this important institution.) Instead, we
p
focus
narrowly
occus narro
n
owlyy here on the question (typically arising
same
sex
couples
have long b
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forr sam
me se
ex co
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who hav
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o not feel compelled,
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fo whatever
atev reason,
son, to now
n “get
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r there
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Our list of “cons” include (and is not limited by)
the following:
Consequences for div
division
property
on of prop
e ty and
d alilimony in the event off divorce and/or
d the
h need to
now consider a pre-nuptial agreement;
Could have disadvantageous Federal tax consequences for California residents given new
regulations for treatment of community property;
Divorce is hard, and harder if you move to or
live in a jurisdiction that will not recognize and
therefore take jurisdiction over the marriage for
a divorce;6
Increased complexity for state and federal income
tax filings; may have ‘marriage penalty’ if DOMA
is repealed; and
Medicaid—spousal impoverishment requirement.
Our list of “pros” include:
Rights for families and children, including intestacy inheritance rights;
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Spousal elective share rights (many of the “pros”
here could be a “con” depending on one’s perspective of the issue);
Standing to sue in wrongful death and other tort
actions for loss of consortium and other claims;
Spousal rights to collect in worker’s compensation cases;
Unlimited marital deduction for [certain—see
below] state estate tax liability;
Health and other benefit plan benefits from both
private and public employers;
The many federal benefits if/when DOMA is
repealed, such as social security survivorship
benefits, veteran benefits, etc.; and
The ability to make nondisqualifying gifts to the
other spouse in order to qualify for Medicaid
benefits.
The following states currently have, either by legislation or judicial decision, adopted the full legal
rights, benefits and obligations of marriage for same
sex couples: Massachusetts, Connecticut, Vermont,
Iowa, New Hampshire and the District of Columbia.
In addition, there are a variety of states that provide
certain rights and protections to same sex couples
by way of Domestic Partnership and/or Civil Union
statutes, such as: California, Oregon, Washington,
Hawaii, New Jersey, Wisconsin and Nevada. The latter are beyond the scope of this article, but the reader
should know that some of the same tax issues arise in
those jurisdictions for state estate tax purposes.
So, let’s focus now on when (and where) the unlimited marital deduction for state estate tax purposes
is a compelling
others)) for clients
p
g reason
n ((among
g o
to marry.
marry. The issue
ssue is broader than just
jus thee six U.S.
U
jurisdictions
where same sex marriages may be perd
formed, since some states (such as Massachusetts)7
now recognize same sex marriage but DO NOT have
a residency requirement and, therefore, out of state
couples can come into the jurisdiction just for the
purpose of marrying and then return to their home
state to live. The question then becomes, what is it
that they take home with them if they are married in
a state that recognizes same sex marriage and return
to one that maybe does not? In some states (such as
Tennessee or Ohio), it’s clear that they will currently
receive no legal or tax benefits from marrying, but
there are many other states where the potential benefits are not so clear.
Our personal favorite today is New York (the native
state of one of us), which does not allow same sex
marriage for its residents, but may recognize these
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marriages if validly performed elsewhere.8 The question then becomes how does this policy translate for
state estate tax purposes? Will a surviving spouse
of a married same sex couple living in New York
be able to inherit from his or her spouse free of any
New York (NY) estate tax, the same as the spouse of
a heterosexual couple could?
In the case of NY decedents dying after January 1,
2004, current NY law (NY Tax Code §951 et seq.)
requires a NY state estate tax return (Form ET-706)
to be filed if the decedent had a federal gross estate
(plus federal adjusted taxable gifts) of $1M or more.
A federal form 706 is required to be appended to
the NY return, even if no federal return is required
to be filed. The amount of any deductions, including
marital deductions, is determined by reference to the
federal estate tax return (Form 706). After taking the
amount of the gross estate essentially from the federal
return and deducting the total amount of allowable
federal deductions, the NY estate tax is calculated by
deducting a unified credit of no more than $345,000
(the amount of federal unified credit allowed to be
taken on an estate of one million dollars), meaning
that a New York estate tax will be due on any net
estate over $1M. There is no provision in the law
for a separate
state QTIP election to be taken on the
p
return,
NY
Y ret
turn, which
turn,
wh
hi would seem, then, to preclude the
surviving
su
rviviing spouse
s use of a same sex
spou
sex marriage
marri ge from making
any
such
an
y su
uch elec
eelection.
tio
IInterestingly,
Inter
restin
ngly,
ngl
y, however,
h
ve specifi
ific guidance
ance was
wa issued
Department
Taxation
Finance on
byy the
e NY
Y De
epartm nt of T
xation and Fina
March
16, 2
2010, to address the issue of QTIP elecrch
h 16
tions in years such as 2010 when no federal
eder estate
tax returns are required.
ed.9 The
he Guida
Guidance
nce p
provides
rov
vides
that if no federal return is required, a 2009 federal
f
return must be filled out and attached to the NY return, and then a QTIP election may be made on the
attached “pro-forma federal estate tax return.” This
has interesting ramifications for same sex (as well as
heterosexual) couples. For estates where no federal
return is required, this would seem to leave open
the possibility of attaching a federal return in which
a marital deduction is taken for the amount of the
net estate that exceeds $1M and otherwise qualifies
for the marital deduction. The Guidance goes on to
state with regard to such a QTIP election that “the
value of the QTIP property for which the election is
made must be included in the estate of the surviving
spouse.”10 However, if the property is left in a QTIP
trust, and no federal QTIP election is actually made,
then the property cannot be included in the federal
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gross estate of the surviving spouse. We suppose the
best that the NY Department of Taxation and Finance
could do to enforce this would be to require that
upon the death of the surviving spouse that such
NY “QTIP’d” property be included in the surviving
spouse’s NY gross estate, but there does not appear
to be any current provision for this in the law.
Looking forward, however, to 2011 and the return
of the federal estate tax (and the possibility that Congress will agree on an amendment that will increase
the amount of the federal estate tax exemption to
some amount over $1M), for estates that exceed
the federal filing requirement, one will only be able
to take a marital deduction on the NY return in the
amount of the deduction actually made on the federal
return. To make sure of this, we called the NY Dept.
of Taxation and Finance, and asked them directly
whether separate QTIP elections could be made
on the NY and Federal estate tax returns, and were
told that a marital deduction may only be taken on
the NY return if it is listed as a marital deduction on
Schedule M of the Federal Form 706.
So why should we care since New York is not one of
the states that currently recognizes same sex marriage
for its residents? Well, NY Governor David Paterson
issued a directive to all NY state agencies on May
29, 2008, directing them to recognize same sex marriages performed in other states or countries where
such marriages are legal.11 Prior to that, in February,
2008, the NY Supreme Court, Appellate Division,
Fourth Judicial Department, issued a unanimous decision stating that same sex marriages performed in
other
the
othe states must be recognized
cog
he same as foreign
opposite
marriages
opposite sex ma
ri es are recognized.
ecognize
ed.112 Desp
Despite
the Governor’s d
directive, we could find
d no reference to this directive or any other guidance on how
to handle out-of-state same sex marriages on the
NY Department of Taxation and Finance Web site
or elsewhere. We then made two separate phone
calls to the NY Department of Taxation and Finance
and spoke to two different people in their Estate
Tax Department. Neither person was aware of the
Governor’s directive regarding out-of-state same sex
marriages, and both stated that same sex marriages
are not recognized in New York and that if a marital
deduction is not taken on the federal estate tax return
attached to the NY return, then it cannot be taken on
the NY return. Despite this, the current state of the
law in NY requires that same sex marriages lawfully
performed out of state be recognized. So, stay tuned
to see what happens when a couple married outside
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of New York moves to the state and dies with a state
estate tax liability. For planning purposes, it is clearly
uncertain what the treatment would be. One thing is
for sure: your client will never be able to argue that
the unlimited marital deduction should be available
to him/her as a surviving spouse if they are not married before one of them passes.
The District of Columbia (DC) does recognize same
sex marriage and handles estate tax returns and DC
marital deductions in a manner very similar to the
way it is handled in NY. In DC, estates of decedents
dying with gross estates over $1M are required to
file DC estate tax returns (Form D-76, or D-76 EZ if
the entire estate is left to the surviving spouse or to
charity) with federal 706 returns (even if no federal
return is required to be filed) attached. Like NY, one
can only take a marital deduction on the DC return if
a marital deduction is taken on the federal return on
Schedule M. Form D-76 EZ, however, while requiring that Form 706 as well as Schedule M and O of
the Federal 706 be attached, only implies, but does
not expressly state, that a marital deduction must be
listed on Schedule M of the federal return in order to
qualify it as a marital deduction on the DC return.
To clarify whether a separate QTIP election could
ever be made on the DC return, we telephoned the
and spoke to someone who was
DC
C taxx department
deeparttm
very
ve
ry helpful.
h ful. In response
helpf
onse to our question
qu stion regarding
re
QTIP
elections
thee ability
ab
bilityy to take
ta separate
ep
Q
ections on the
the
DC
C and
an
nd Federal
FFede
era estate
ate tax forms,
fo
he Department
Dep
acknowledged
ac
knowled
dged
d the issues
sues raised
ra sed by their requiring
re
marital
deductions
to be listed on Schedule M of
rita
al de
edu
the federal return, but nevertheless
h le s confi
firmed
rme that it
was a requirement and tha
that separate
QTIP
epara e Q
TIP elections
could not be made.
As in NY, however, we would assume that for estates
that have gross estates valued below the federal filing
requirement, one could list on Schedule M all assets
in excess of $1M that would be eligible for a marital
deduction, thereby avoiding both DC and federal estate taxes upon the death of the first spouse. Like NY,
this could not be done for estates for which a federal
estate tax return would actually need to be filed with

the IRS (such as, for estates of decedents dying in 2009
with gross estates over $3.5M). One other option might
be available in DC: For couples who are willing to
leave all of their assets to the surviving spouse and/or
to charity, we would advise filing a Form D-76 EZ and
trying to take a DC marital deduction for all assets left
to the surviving spouse, even though not all (or any)
of such assets are listed on Schedule M of the federal
Form 706. There is, of course, no guarantee that this
method will be accepted.
Massachusetts is easy. We were the first state to
recognize same sex marriage and we allow a separate
state QTIP election here. One simply attaches a 1999,
pre-EGTRRA, federal 706 to the Massachusetts estate
tax return to file the return.
Other states where this issue arises are Connecticut,13
where a state QTIP election for surviving spouses of
civil unions and same sex marriages is allowed;
Vermont, where no separate state QTIP election is
currently offered (but, like DC, probably should be
and is a case of the regulations not yet being reconciled with new law recognizing same sex marriage14);
and Rhode Island and Maryland, states that recognize
certain out-of-state same sex marriages and have a
separate state QTIP election, but may not recognize
same sex marriage for this purpose.
In addition, certain other states that recognize domestic partnership and/or civil unions deal with this
issue as follows: New Jersey does not normally offer
a separate state QTIP election, except for same sex
couples15; Oregon does offer a state QTIP election for
same sex couples if registered as Domestic Partners
Oregon
in O
g 16; and Washington
hing
willl allow state Q
QTIP
elections
coupless star
starting
2014.
elect ons for same
sa
ame ssex couple
ing in 201
4.
So, whether to wed is, off course, a terribly
bl complex question for everyone. Whether to do it for state
estate tax reasons, however, is at least an interesting
one today. Stay tuned as the law in this area evolves.
One thing is for sure: no surviving spouse of a same
sex couple will be able to try to claim an unlimited
marital deduction for state estate tax purposes unless,
at the very least, they are married at the time of the
first spouse’s passing.
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Federal Estate tax regime and only consider
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the “Defense of Marriage Act” (DOMA),
which was signed by President Clinton. 1
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cwp/view.asp?A=1514&Q=304232.
Vermont has a special provision for income
tax purposes, which allows couples of civil
unions and same sex marriages to file a
federal return labeled “Recomputed for VT
purposes” as if the couple were married
for federal purposes, but the same provision does not seem to apply for estate tax
purposes (at least not yet). See VT Dep’t
of Taxation Web site, Individual Income,
available online at www.state.vt.us/tax/
individualcivilunions.shtml.
State of New Jersey Treasury Dept., Division of
Taxation Web site: Important Provisions and
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“A taxpayer may not make one election
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